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APPELLEE’S ANSWERING BRIEF 


Appeal from the United States District Court 
for the District of Oregon 


HONORABLE GuS J. SOLOMON, Chief Judge 


JURISDICTIONAL STATEMENT 


Appellant’s reference to 28 U.S.C. § 1261 (Br. 2) 
as the foundation for this Court’s jurisdiction is 
faulty; this Court’s jurisdiction is premised upon 28 
Wes-c. 1291. 


STATEMENT OF THE CASE 


Appellant’s counsel certifies that he examined 
U. 8. Ct. of App. 9th Cir. Rules 18, 19 and 39, 28 
U.S.C. (Br. 24) in connection with his preparation 
of the brief. Assuming the accuracy of the certifica- 
tion, it is obvious that appellant violated these rules. 
Some of the more glaring errors were brought to this 
Court’s attention in appellee’s motion to dismiss 
(denied October 10, 1967). 


Appellee must now assume the expense and bur- 
den of preparing an extensive answering brief where 
a much less lengthy brief would normally suffice. 
Appellee must not only produce a full and fair fac- 
tual statement of the case but also prepare append- 
ices of statutes and exhibits. This Court will perceive 
that no appendix of appropriate statutes has been 
provided, although some repealed and inappropriate 
statutory material is abstracted and improperly 
paraphrased (Br. 9-12). There is no complete listing 
of exhibits (Br. 8-9). (See Appendix A and Appen- 
dix B, infra.) 


1. ‘Introduction’ 


Appellee rejects appellant’s “introduction” (Br. 
2-4); this Court’s rules envision no such section. The 
“introductory” matter repeats material presented 
elsewhere and ignores the express findings of the 
District Court. It is wholly argumentative and mis- 
leading. 
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The second paragraph (Br. 2) is irrelevant and 
there are no record citations to support the “poverty 
plea” there utilized to gain sympathy. 


The fourth paragraph (Br. 2-3) (unsupported by 
recor] reference) does not accord with the facts. The 
fifth paragraph (Br. 3) suffers from like deficien- 
cies and also constitutes a legal conclusion which was 
found adversely to the appellant at the District Court 
level. 


The seventh paragraph (Br. 3) is unsupported by 
citations, is an erroneous legal conclusion, and is con- 
trary to the findings of the District Court. 


The eighth paragraph (Br. 3) is a statement of 
appellant’s contentions, unsupported by notation that 
the District Court made a contrary determination; 
this statement is couched in misleading terms. 


The tenth paragraph (Br. 3-4) is an unfair and 
argumentative interpretation of the District Court 
judgment. 


The eleventh and twelfth paragraphs are state- 
ments of some of the appellant’s contentions, phrased 
in misleading terms of fact and argument, all of 
which were found adversely to the appellant at the 
District Court level. 


2. “Statement of the Case.”’ 


Appellee rejects appellant’s “Statement of the 
Case” (Br. 4-5). 


The statement consists of one sentence 21 lines 
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long of a virtually incomprehensible nature. It is not 
a statement of the case as required by this Court. 
The sentence contains no record references and fails 
to adequately refer to the legal proposition apparent- 
ly relied on by appellant. 


3. ‘Statement of the Facts.” 


Appellee rejects appellant’s “Statement of the 
Facts” (Br. 5-12) as being unfair, argumentative 
and incomplete. For a more extensive comment upon 
the multitude of defects afflicting the ‘Statement of 
the Facts,” appellee refers to and expressly incor- 
porates herein its affidvait, memorandum in support 
and motion to dismiss.' 


Gates Rubber Company (hereinafter referred to 
as “Gates”’), a Colorado corporation, maintained a 
warehouse in Portland, Oregon for a number of years 
prior to the date of Mr. Feist’s injury (II R. 31). 


Columbine Stores, Inc. (hereinafter referred to 
as ‘“Columbine”) was a wholly-owned subsidiary of 
Gates [I R. 46 (Op. 4), Def. Ex. 3-7, 9-11, 1la- 
11d]. Columbine took over the operation of Bud’s 


1An example of internal inconsistency is appellant’s as- 
sertion that Mr. Elliott brought a claim form to Mr. Feist 
while the latter was under sedation (Br. 5). JJ R. 40 does 
not reveal whether or not Mr. Elliott personally called upon 
Mr. Feist. However, on numerous occasions counsel averred 
that the form was directed to Mr. Feist by mail. See, e.g., 
IR. 64, 87, 11 R. 9-10. 


2 There are three large State Industrial Accident Com- 
mission (hereinafter “S.I.A.C.”) files in evidence. The fore- 
going exhibit numbers relate to those files generally accord- 
ing to the record supplied appellee. Appellee is not attuned 
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Tire Exchange, Inc, in January, 1962 (II R. 24). 
Pursuant to the Oregon Workmen’s Compensation 
Act, Bud’s Tire Exchange, Inc., was considered by 
the State Industrial Accident Commission to be a 
hazardous occupation; as such, Columbine was cov- 
ered by the Act pursuant to its filing of January 5, 
1962 (II R. 24). Due to the expense and difficulty of 
altering coverage under the then-existing Act, Col- 
umbine was permitted by the State Industrial Acci- 
dent Commission to continue coverage and payment 
under the name of “Bud’s Tire Exchange” with a 
cross-reference to Columbine Stores, Inc. (Def. Ex. 
3-7, 9-11, lla-l1ld; particularly inter-office memo 
June 30, 1965; cf. II R. 24). 


The Oregon Workmen’s Compensation Law was 
changed radically by the 1965 Legislature (effective 
January 1, 1966).* Since the injury and claim herein 
antedated the new Act, references in this brief are 
to the applicable portions of the “old” (pre-1966) 
Workimen’s Compensation Law. 


On January 31, 1965, Columbine was merged into 
Gates and, as such, Columbine ceased actively doing 
business in Oregon the next day (II R. 22-23; Def. 
Ex. 1; I R. 46; Def. Ex. 3-7, 9-11, lla-1ld, espe- 
cially letter of August 24, 1965). Gates was now un- 


to the numbering system utilized by Appellant, e.g., refer- 
ences to S.I.A.C. files, Ex. 77, 78, 80 (Br. 5-6). Gates in- 
tends to refer on appropriate occasion to the $.1.A.C. files 
and records and, where possible, will specify the particular 
documents to which reference is intended. 

3 Except as to benefit provisions, which were effective 
earlier, but which have no effect upon the instant litigation. 
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der the Act by virtue of the “wholly-wholly” clause. 
ORS 656.022 (1965). At that time, Gates was cov- 
ered and contributing to the fund, pursuant to the 
Oregon Workmen’s Compensation Act (Def. Ex. 3-7, 
9-11, lla-11d, especially letter to Gates June 9, 1965; 
IRe2o). 


The employer’s monthly payroll and contribution 
report was made out by the Gates’ clerk on March 
15, 1965; in that report, the name “Bud’s Tire Ex- 
change” was obliterated and above it “Gates Tire 
Center, Medford,” was inserted (Def. Ex. 3-7, 9-11, 
1la-1ld; Employer’s Payroll and Contribution Re- 
port). The State Industrial Accident Commission 
received this report on March 17, 1965 (Ibid). A sec- 
ond notice was given on May 24, 1965 (Pl. Ex. 27). 
Although the reasons for the two notices were fully 
explained on trial (II R. 24-27), appellant still con- 
tends that the first notice was filed on May 24, 1965 
(Br. 13). 

Mr. Feist was the original plaintiff in the action; 
during the pendency of appeal he died and his at- 
torney, in his capacity as executor, has been substi- 
tuted as party-appellant. 


Mr. Feist was a 10-year employee of Gates (II 
R. 41). On February 2, 1965, (subsequent to the 
merger of Columbine and Gates) Mr. Feist allegedly 
sustained an injury in the course and scope of his 
employment at the Gates’ warehouse in Portland 
(Def. Ex. 9; II R. 48; I R. 2). Mr. Feist asserted 
that he was unable to continue work because of back 
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pain on April 22, 1965 (Def. Ex. 3-7, 9-11, 11la- 
lid). He was treated by a chiropractor on February 
2, 3 and 4, 1965, for a lumbosacral sprain and pos- 
sible deranged vertebra (Def. Ex. 3-7, 9-11, 1la-11d; 
particularly “Report of Investigator”). Subsequent- 
ly, plaintiff was examined by numerous doctors and 
was hospitalized at various times because of com- 
plaints of back pain. (See generally Def. Ex. 2-7, 
9-11, lla-lld.) On May 20, 1965, Mr. Feist signed 
a State Industrial Accident Commission claim form 
(Def. Ex. 9). The form was signed by his doctor on 
May 21, 1965 (Def. Ex. 9), and was received by 
the State Industrial Accident Commission on May 
24, 1965. 


Pursuant to receipt of the claim form, the State 
Industrial Accident Commission returned it to Gates 
Rubber Company, the employer, on June 17, 1965, in 
order to obtain the appropriate signature (Def. Ex. 
3-7, 9-11, lla-1ld; see Form 245, “Approval Re- 
quired”). Mr. L. G. Gooley, assistant custodian of 
the State Compensation Department records, testi- 
fied that lack of an employer’s signature was not an 
unusual occurrence (II R. 18). One copy of the 
claim form was signed by Mr. Elliott, an employee 
of Gates Rubber Company, in Portland on June 18, 
1965; a second form was signed on June 24, 1965. 
Another copy was filed without signature. 


On July 28, 1965, the State Industrial Accident 
Commission received an investigation report from 
Mr. Calvin R. Bermeer, stating that during part 
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of the time between injury and filing, Mr. Feist had 
been under sedation (Def. Ex. 3-7, 9-11, 1la-1ld). 


The State Industrial Accident Commussion en- 
tered its order of August 5, 1965, awarding Mr. Feist 
compensation for temporary total disability and for 
medical expenses from April 22, 1965, to June 30, 
1965, (UI R. 44; Def. Ex. 11). Mr. Feist’s expenses 
were paid pursuant to the order only to the time of 
discovery of a cancerous condition; the Commission 
disclaimed responsibility for the cancerous con- 
dition as not resulting from the injury of February 
2, 1965 (Def. Ex. 3-7, 9-11, 1la-11d; Letter of No- 
vember 18, 1965). 


On October 14, 1965, Mr. Feist, through his at- 
torney, Mr. Clostermann (the present plaintiff) filed 
an application for rehearing with the State Indus- 
trial Accident Commission (Def. Ex. 3-7, 9-11, 1la- 
11d; application for rehearing and letter of October 
18, 1965). On October 21, 1965, this application was 
denied because of untimely filing (Def. Ex. 10). 


Mr. Feist, through his attorney, Mr. Closter- 
mann, filed a complaint and demand for jury trial 
in the United States District Court for the District 
of Oregon on September 13, 1965 (I R. 8). He 
averred damages for personal injuries arising out 
of an accidental injury sustained in the course and 
scope of his employment for the defendant. /bid. 


Defendant-appellee Gates answered, generally de- 
nying plaintiff’s contentions, and affirmatively al- 
leging contributory negligence. A second affirmative 


9 


and supplemental defense alleged that, on February 
2, 1965, appellee was an employer in Oregon covered 
by the Oregon Workmen’s Compensation law, that 
subsequent to the date of the alleged injury plaintiff 
had made claim with the State Industrial Accident 
Conumission for remedies and benefits provided by 
such law; that his claim had been approved and al- 
lowed; that plaintiff had received and accepted the 
remedies and benefits of the Workmen’s Compensa- 
tion Act and was therefore exclusively confined to 
the remedies of that law (1 R. 12-18). 


On November 2, 1965, plaintiff filed a “Reply” 
(I R. 15-16) admitting that the State Industrial Ac- 
cident Commission did make payment to the plaintiff 
but asserting that the payments were not made pur- 
suant to law but rather “erroneously, illegally and 
unlawfully made by the Commission under a mistake 
of law and fact and a complete misunderstanding be- 
tween defendant, plaintiff and the State Industrial 
Accident Commission of Oregon, and plaintiff has no 
authority to receive any remedies purportedly grant- 
ed pursuant to said Act.” (I R. 16.) 


The issue of whether appellant’s sole and exclu- 
sive remedy against defendant was pursuant to the 
Oregon Workmen’s Compensation Act was segre- 
gated and tried to the Court sitting without a jury 
(see e.g. I R. 48-44). All other issues and defenses 
were reserved. 


Following presentation of evidence on two sep- 
arate occasions, the submission of exhaustive legal 
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memoranda (I R. 63-125), and oral argument, the 
Honorable Gus J. Solomon, Chief Judge of the Unit- 
ed States District Court for the District of Oregon, 
ordered dismissal of plaintiff’s action. A judgment 
order dated November 25, 1966, was entered (I R. 
48; see also opinion accompanying judgment, I R. 
43-47). 

On December 5, 1966, appellant filed his ‘“Mo- 
tion to Set Aside Judgment or to Amend Judgment, 
or in the Alternative, a New Trial” (I R. 49). This 
motion likewise was the subject of extensive memo- 
randa and briefing (I R. 46-48). The motion to set 
aside judgment was denied (I R. 60) by docket entry 
of January 17, 1967. 


Notice of Appeal was filed February 15, 1967 
(I R. 61) from the order of January 17, 1967. Ap- 
pellant’s assertions to the contrary notwithstanding, 
no statement of points on appeal was ever filed and 
no designation of the record was ever made (Affi- 
davit of Ridgway K. Foley, Jr., 2, in support of ap- 
pellee’s motion to dismiss). 


SPECIFICATION OF ERROR 


Appellee rejects appellant’s specification of error 
(Br. 12). The proper order from which an appeal 
was to be taken was the judgment order entered No- 
vember 25, 1966. There is no specification in appel- 
lant’s brief concerning the November 25, 1966 judg- 
ment. The specification itself is a recognition of the 
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limited grounds upon which the appellant may ap- 
peal. Nevertheless, appellant wanders far afield in 
his argument, attempting to reopen the November 
judgment. This Court, in its discretion, should refuse 
to consider any points relating to the judgment of 
November 25, 1966, and should treat these grounds 
as waived. See Mason v. Anderson-Cottonwood Ir- 
migation District, 126 F.2d 921 (9th Cir. 1952) 
(cert. denied 316 U.S. 697, rehearing denied 317 
U. S. 704) ; United States v. Shingle, 91 F.2d 85 (9th 
Cir. 1987) (cert. denied 302 U.S. 746); Dower v. 
United Air Lines, Inc., 372 F.2d 684 (9th Cir. 
1954); Greyhound Corporation Vv. Blakley, 262 F.2d 
401 (9th Cir. 1958). 


Moreover, appellant claims “error” in denial of 
his motion to set aside or amend the judgment. Such 
a denial must have been premised upon findings of 
fact and/or conclusions of law made by the District 
Court, U. S. Ct. of App. 9th Cir. Rule 18 (2) (d), 
28 U.S.C., provides that the appellant must set out 
with precision wherein the findings of fact and con- 
clusions of law are erroneous. Appellant has not done 
this. Appellant’s brief makes no reference to the pro- 
ceedings concerning the denial of the motion from 
which he appeals. Obviously, appellant should have 
quoted the findings and conclusions considered erro- 
neous, specified the grounds urged at trial for ob- 
jection to these rulings and any evidence appropriate 
thereto, and referred to the location in the record 
where the conduct occurred. Failing this, this Court 
is not required to consider any “error” presented by 
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the so-called specification of error. ef. Ambrose Vv. 
United States, 280 F.2d 766 (9th Cir. 1950). 


SUMMARY OF ARGUMENT 


Columbine was, in fact, liquidated into, or merged 
with, Gates on January 31, 1965. At the time of the 
injury, Gates and its employee, Mr. Feist, were sub- 
ject to the Oregon Workmen’s Compensation Act. 
None of the ORS 656.312 (1965) exceptions altered 
Mr. Feist’s status. Furthermore, there were ample 
procedural grounds upon which the District Court 
could base a decision denying Mr. Feist’s motion for 
a new trial. The fact that application for benefits un- 
der the Act was filed beyond the time limitation im- 
posed by ORS 656.274 (1965) does not preclude the 
employer from invoking the protection of the Work- 
men’s Compensation Act. 


The District Court found as a fact that Mr. 
Feist’s employer, Gates, was a contributor to the 
State Industrial Accident Fund at the time of the 
injury. The District Court concluded that Mr. Feist’s 
sole and exclusive remedy was his claim against the 
fund. There is substantial evidence supporting the 
District Court’s findings and conclusions, and the 
judgment should be affirmed; the decision was not 
“clearly erroneous” and this Court cannot say that 
it has a “firm conviction” that error was committed. 


13 


1. Columbine Stores, Inc., was, in fact, merged 
into the Gates Rubber Company on Jan- 
vary 31, 1965. 


Throughout his brief, appellant continually as- 
serts that Columbine was not merged into Gates on 
January 31, 1965 (Br. 16). Such statements are 
misleading and incorrect. 


First, the trial court’s opinion (I R. 46) held 
that Columbine was liquidated into Gates on January 
31, 1965. There was abundant evidence to support 
this determination (II R. 22-23; Def. Ex. 1; Def. 
Ex. 3-7, 9-11, 1la-11d generally). 


The District Court’s opinion, amply supported by 
the evidence, correctly indicates the facts existing at 
the time of the corporate merger. Such a finding of 
fact by the trial court, based upon both written and 
testimonial evidence, should not be disturbed by this 
Court. See e.g., Rule 52, Fed. R. Civ. P., 28 U.S.C.; 
General Casualty Company v. School District No. 5, 
Baker County, State of Oregon, ex rel F. C. Lyons, 
238 F.2d 526 (9th Cir. 1956); McAllister v. U. S., 
848 U.S. 19 (1954); Commissioner of Internal Rev- 
enue V. Duberstein, 368 U.S. 278 (1960); United 
States v. Gypsum Co., 333 U.S. 364 (1948) (rehear- 
ing denied 833 U.S. 869). 


In addition to making sniping asides regarding 
the liquidation or merger of Columbine into Gates 
on January 31, 1965, appellant’s continued use of 
such words as “collusion” (Br. 18) and “corporate 
maneuvering” (Br. 14-15) are a blatant attempt to 
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influence this Court. Appellant has judicially admit- 
ted the absence of fraud in the instant case. The Dis- 
trict Court ruled that no issue of fraud existed (II 
R. 29). Appellant’s claim that Columbine was not 
liquidated or merged into Gates on January 31, 1965, 
in face of the admissions, statements and evidence is 
nothing less than an allegation of fraud against 
Gates and the State Industrial Accident Commission, 
despite his judicial admissions to the contrary (II R. 
28-29). 


Moreover, it is illogical to assert that a “multi- 
million dollar corporation” (Br. 2) would assume the 
cost and trouble, let alone the possibility of severe le- 
gal consequences, of so-called “corporate maneuver- 
ing” in order to insulate itself from liability founded 
upon the dubious claim of a single workman. Such 
an assertion seems particularly inherently improb- 
able when examined in light of the facts of this case. 
There is no reason to assume that the liquidation/ 
merger did not occur on January 31, 1965. There is 
no evidence the consolidation did not occur. Any as- 
sertion to the contrary is explicable by appellant’s 
misunderstanding of the corporate records. 


2. The trial court correctly determined that 
Gates was to be granted the protection of 
the Workmen’s Compensation law in this 
case. 


Appellee deems it appropriate to subdivide its sec- 
ond argument into three sections because of the in- 
comprehensible argument presented by appellant. 
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(a) Gates and its employee, Mr. Feist, were subject 
to the Act at the time of the injury. 


Columbine, doing business as Bud’s Tire Ex- 
change, Inc., was engaged in a hazardous occupation 
and made proper filing pursuant to the existent 
Workmen’s Compensation Act (I R. 46). It contrib- 
uted to the State Industrial Accident fund (II R. 22). 
When Columbine was liquidated into, or merged with, 
Gates on January 31, 1965 (1 R. 46; II R. 22-28; 
Def. Ex. 1; Def. Ex. 8-7, 9-11, 1la-11d), Gates be- 
came subject to the Workmen’s Compensation Act, 
pursuant to the “wholly, wholly” clause of ORS 656- 
.022 (1965). At this point, automatic coverage pur- 
suant to the Act was afforded Gates and its employ- 
ees until June 30, 1965. ORS 656.026 (1965). This 
coverage would have existed even if Gates had 
rejected the Act immediately upon the merger with 
Columbine (I R. 46). The records reveal contribution 
by Gates to the Fund (Def. Ex. 8-7, 9-11, 1la-11d) 
and based upon these contributions, Mr. Feist was 
able to recover temporary total disability payments 
and medical reimbursement. 


Since the automatic coverage was afforded both 
employer and employee, once the plaintiff had “know- 
ingly applied for and received Workmen’s Compensa- 
tion benefits” he was precluded from bringing any 
action for damages against his employer. ORS 656- 
152 (1965) ; Shoemaker v. Johnson, 241 Or. 511, 407 
P.2d 257 (1965) ; Bandy v. Norris, Beggs & Simpson, 
222 Or. 1, 19, 342 P.2d 839, 351 P.2d 445 (1960) ; 
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Kowcun Vv. Bybee, 182 Or. 271, 296, 186 P.2d 790 
(1947). 


(b) No appropriate exception pursuant to ORS 
656.312 (1965) exists in the present case. 


Appellant contends that Gates’ alleged violation 
of ORS 656.052 (1965) operated to bring into play 
an exception under ORS 656.812 (1965) (as ex- 
plained in Kowcun v. Bybee, supra, 182 Or. at 296), 
thereby permitting Mr. Feist to commence an action 
against Gates for damages notwithstanding his pur- 
suit of the compensation remedy. However, appellant 
misinterprets the affect of the Act on the present sit- 
uation. 


Initially, which subsection of ORS 656.052 (1965) 
applies to this litigation? Appellant’s brief presents 
a misleading synopsis of the statute by quoting mere- 
ly the title thereof, and two sections which state the 
result of the statute (Br. 9). The statute in its en- 
tirety envisions three separate possibilities (see App. 
A, infra), any one of which might arguably apply to 
the present situation. Each would have a distinct and 
separate effect. 


The first possibility concerns a situation where 
an employer begins to engage in a hazardous ac- 
tivity. Here the employer must file notice of the 
fact that he is going to commence operations in a 
hazardous activity before he actually begins. 


The second alternative concerns a situation where 
an employer changes his name and address. The em- 
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ployer must file an amended statement giving his 
new naine and address within 30 days. 


The third situation concerns an employer who has 
filed the requisite notice pursuant to this statute, or 
who is a contributor to the fund upon a nonhazard- 
ous-activity basis; when such an employer subse- 
quently commences to engage in a hazardous activity 
incidental to such an occupation, no notice need be 
filed. If the occupation is separate from the original 
activity, then notice is required pursuant to this sub- 
section. 


The facts presented, and as found by the District 
Court, indicate that the application of the third sub- 
section of ORS 656.052 (1965) would be most con- 
sonant with legislative intention. The employer, Gates, 
by means of its wholly-owned subsidiary, Columbine, 
had filed the required notice (I R. 46) and had con- 
tributed to the State Industrial Accident Fund (II 
R. 22). When the liquidation and merger of Colum- 
bine into Gates occurred on January 31, 1965, Gates 
then became engaged in a hazardous occupation (the 
Medford tire recapping operation) incidental to its 
major operations in the state of Oregon. The nature 
of the two businesses reveals the incidental effect of 
the Medford division. In such a ease, no notice pur- 
suant to ORS 656.052(3) (1965) is required. There- 
fore, Gates did not violate ORS 656.052 (1965). 
Lacking a violation, no exception pursuant to ORS 
656.312 (1965) is appropriate. If there is no excep- 
tion under ORS 656.312 (1965), appellant is preclud- 
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ed from bringing this action. ORS 656.152 (1965); 
Bandy v. Norris, Beggs & Simpson, supra; Kowcun 
v. Bybee, supra. 


The District Court was aware that the State In- 
dustrial Accident Commission had applied the appro- 
priate subsection. The required statutory notice had 
been filed by a firm engaged in a hazardous industry. 
That company had subsequently been merged into the 
parent company and no statutory notice was filed at 
that time. Upon a determination that continuity ex- 
ists between employers providing employee coverage 
(notwithstanding any mechanics of corporate merg- 
er’), it is the practice of the State Industrial Acci- 
dent Commission to treat the required notice as hav- 
ing been given. This administrative policy was evi- 
denced by: (1) several exhibits (there are three 
State Industrial Accident Commission files in evi- 
dence, and numerous documents contained therein, 
particularly a letter of April 21, 1965, which evidence 
this policy); (2) the fact that the claim in the in- 
stant case was not made ‘“‘a cost-recovery claim” pur- 
suant to ORS 656.054 (1965) and (3) the fact that 
the State Industrial Accident Commission did not 
compel Mr. Feist to bring an action for damages 
against his employer pursuant to ORS 656.315 
(1965). 


The administrative policy is not without sound 
support and the implicit major premise has been ju- 
dicially recognized as recently as Long v. State Indus- 
trial Accident Commission, — Or. —, 424 P.2d 236, 
289 (1967). 
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“Tt is clear here that Mr. McBride did not 
abandon his occupation as a nursing home oper- 
ator; nor did he change his place of business. The 
state concedes not only that the Hillsboro Nurs- 
ing Home continued in full operation during this 
entire period and thereafter, but that the acci- 
dent happened within 30 days after plaintiff be- 
gan working at Hillaire. The statute proscribes 
an employer from changing his place of business. 
It nowhere proscribes an employer from adding 
a second or additional place of business, whether 
permanently or temporarily. It is the identity of 
the occupation which is significant; not the name 
under which it is carried on. A jury could well 
find Mr. McBride merely extended his existing 
occupation temporarily to include a second estab- 
lishment.” 


Appellee believes that the foregoing sufficiently 
answers any possible contention of noncompliance 
with the statute. Nevertheless, additional briefing is 
required by the vagueness of appellant’s brief. The 
preceding analysis conforms to the District Court’s 
opinion and should be given great weight since it was 
supported by clear and substantial evidence. 


The second possible alternative would be the ap- 
plication of ORS 656.052 (2) (1965) : change of name 
and address. The District Court determined that Col- 
umbine had made proper filing [pursuant to ORS 
656.052 (1965)] with the State Industrial Accident 
Commission (I R. 46). Appellant does not dispute 
this fact. It is possible to interpret the merger of Col- 
umbine and Gates as a “change of employer’s name.” 


20 


If so interpreted, the employer is permitted 30 days 
within which to file his notice [ORS 656.052(2) 
(1965) ]. The State Industrial Accident Commission 
received notice March 17, 1965, some 15 days after 
the 30-day grace period provided by ORS 656.052 (2) 
(1965). (Def. Ex. 3-7, 9-11, 1la-11d; II R. 25-27). 


ORS 656.052 (2) (1965) grants the employer a 30- 
day ‘grace period” within which to file the required 
notice before he violates the statute. An employer 
cannot violate ORS 656.052 (1965) until the lapse of 
30 days from the time of the event necessitating no- 
tice. 


Mr. Feist was injured on February 2, 1965 (I R. 
46). This was 28 days before the lapse of the statu- 
tory grace period. Since Mr. Feist was injured during 
the grace period, if subsection (2) applies, Gates is 
not to be denied the benefits of ORS 656.002 to ORS 
656.590 (1965). Moreover, ORS 656.312 (1965) 
would only provide appellant’s claimed exception to 
the Kowcun, supra, and Bandy, supra, decisions if a 
violation of ORS 656.052 (1965) is present. Without 
violation, ORS 656.312 (1965) is inapplicable and 
Mr. Feist is precluded from pursuing any action 
against Gates because he knowingly and intentionally 
received compensation pursuant to the Act. ORS 656- 
.152 (1965); Bandy v. Norris, Beggs & Simpson, su- 
pra; Kowcun v. Bybee, supra. 


The third possible alternative (and the least like- 
ly) is the application of ORS 656.052(1) (1965). 
Apparently that is the premise of appellant’s claim. 
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ORS 656.052(1) (1965) applies only when, without 
any previous connection with the Workmen’s Com- 
pensation Act (either directly or indirectly by virtue 
of operations of subsidiaries) an employer commences 
to engage in a hazardous occupation. This subsection 
does not apply to the instant case and the trial court 
should be affirmed. 


In determining that either ORS 656.052(2) or 
(8) (1965) applied to the present case, the District 
Court was interpreting Oregon law. In so doing, it 
did not have the benefit of any Oregon Supreme 
Court decisions directly on point. Judge Solomon was 
in the position of being a local judge, with a long ten- 
ure on the bench and extensive prior experience in 
private practice in Oregon. He was in an excellent 
position to interpret local law. In such a case, this 
Court has believed that the considered views of the 
District Court should be accepted unless the appellate 
court is clearly persuaded that they are erroneous. 
Western Oil & Fuel Company v. Kemp, 245 F.2d 638, 
644 (9th Cir. 1957); Citrigno v. Williams, 255 F.2d 
675 (9th Cir. 1958); Bellon v. Heinzig, 347 F.2d 4 
(9th Cir. 1965). Can this Court say that the Chief 
Judge of the Oregon District Court based his opinion 
upon something less than clear and substantial evi- 
dence and that his findings and conclusions leave 
this Court with a firm conviction of error? The an- 


swer is 70. 


There are no Oregon cases indicating that the 
court erred in his interpretation of ORS 656.052 
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(1965). To the contrary, the manner in which the 
claim was handled by the State Industrial Accident 
Commission (the administrative body which, at the 
appropriate time, was charged with initial adminis- 
tration of the law) clearly reinforces the validity of 
the trial court’s ruling. Gates did contribute to the 
fund, so there was no intent to evade the law; clearly 
the purposes of the Workmen’s Compensation Act 
have been met. Appellant certainly has not offered 
either citation or evidence to show the District Court 
decision to be clearly erroneous. 


Therefore, since the statutory exception provided 
by ORS 656.312 (1965) was inapplicable to the pres- 
ent case, Mr. Feist was precluded from pursuing an 
action for damages against his employer because he 
knowingly applied for and received benefits under 
the Workmen’s Compensation Act. ORS 656.152 
(1965); Bandy v. Norris, Beggs & Simpson, supra; 
Kowcun v. Bybee, supra. Mr. Feist never tendered 
back any funds received from the State Industrial 
Accident Commission. 


(c) There are procedural grounds upon which the 
District Court could have based its decision 
denying the motion for a new trial. 


Heretofore Gates has demonstrated that there 
were substantive grounds supporting the District 
Court’s ruling denying the motion of Mr. Feist for a 
new trial or to amend judgment. In addition, proced- 
ural grounds for the denial were present. 


The Oregon Supreme Court in Bandy v. Norris, 
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Beggs & Simpson, 222 Or. 1, 19, 342 P.2d 839, 351 
P.2d 445 (1960), stated: 
“* * * Therefore plaintiff, since she is pro- 
ceeding against an employer, unless she denies 
having received benefits, must now allege and 


show that she comes under one of the exceptions 
PiOno Ga6.o12. * * *,” 


Mr. Feist thus had the burden of proving any excep- 
tion at trial. However, the issue was not even raised 
at trial. (See I R. 1-48, Passim.) Appellant first men- 
tioned the possibility of such an exception upon the 
motion for a new trial. Thus, appellant failed to sus- 
tain the burden of proof at trial as required by Ban- 
dy, supra, and the District Court, in its discertion 
eould deny the motion for a new trial. This would be 
a proper case for such a discretionary act. 


What Mr. Feist actually tried to do was to raise 
a new theory upon his motion for a new trial. 6A 
Moore’s Federal Practice (2nd. ed.) 3769, § 59.07, 
states: 

“Just as at law, a rehearing in equity and its 
present counterpart, a new trial on a court ac- 
tion, will not lie merely to relitigate old matters; 
nor will a new trial normally be granted to en- 
able the movant to present his case under a dif- 
ferent theory than he adopted at the former 
trial.” 

Since Mr. Feist was attempting to present a novel 
theory upon his motion for new trial, the District 


Court had adequate procedural grounds to deny such 
a motion. 
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Additionally, the grant or denial for a motion for 
a new trial pursuant to Rule 59(b), Fed. R. Civ. P., 
28 U.S.C. is a matter which is largely within the Dis- 
trict Court’s discretion. Natural Resources, Inc. V. 
Wineberg, 349 F.2d 685 (9th Cir. 1965) (cert. de- 
nied 382 U.S. 1010); States v. Isthmian Lines, 319 
F.2d 798 (9th Cir. 1968). Unless clearly abused, the 
Appellate Court will not disturb the trial court’s ex- 
ercise of its discretion. Norwich Union Fire Society, 
Ltd. v. Glasser, 294 F.2d 385 (9th Cir. 1955). 


3. The fact that an application for benefits 
pursuant to the Workmen’s Compensation 
law was filed beyond the time limitation 
imposed by O.R.S. 656.274 (1965) does not 
preclude the employer from invoking the 
protection of the Act. 


Appellant claims the recent decision of Johnson 
vy. State Compensation Department, — Or. —, 425 
P.2d 496 (1967) has some important effect upon the 
rights of the parties (Br. 16). This contention dem- 
onstrates confusion regarding the applicable law. 


Johnson, supra, in no way altered the rules ap- 
propriate to the instant case. Numerous Oregon de- 
cisions have held that the time limitation pursuant 
to ORS 656.274 (1965) must be adhered to. [ORS 
656.274 (1965) governs the filing of Workmen’s 
Compensation claims.] See Lough v. Industrial Acci- 
dent Commission, 104 Or. 318, 207 P. 354 (1922); 
Rosell v. State Industrial Accident Commission, 164 
Or. 178, 95 P.2d 726 (1939) ; Wooldridge v. Arens, et 
al, (1940) 164 Or 410, 98 P.2d 1, 102 P\2ceear 
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Tice Vv. State Industrial Accident Commission, 183 
Or. 593, 95 P.2d 188 (1948). By asserting that the 
Johnson decision changed the law appropriate to this 
case, appellant misleads the Court. 


Johnson was not concerned with noncompliance 
with the three months’ filing requirement of ORS 
656.274 (1965) ; it held that, after a sufficient show- 
ing had been made to permit a filing of a claim with- 
in an additional nine months provided for by ORS 
656.274 (1) (1965), the claimant must either file his 
claim within a reasonable time after the expiration of 
the original three-months’ period permitted by law 
or present satisfactory evidence to show why he had 
not done so. Obviously, this is a very different situa- 
tion from the present case, and appellant does not 
claim it to be analogous. The Johnson claim was filed 
seven months after the normal three-months’ filing 
period; in the instant case, less than one month had 
passed after the normal filing period. Therefore, 
Johnson is factually inapposite. 


In any event, there are several reasons why this 
issue should not be raised now. 


First, appellant has waived his right to assert this 
issue by failing to include it in his application for 
rehearing presented to the State Industrial Accident 
Commission (Def. Ex. 8-7, 9-11, 11a-11d.) 


ORS 656.284 (1965) provides that any claimant 
who is dissatisfied with any order made pursuant to 
ORS 656.282 (1965) must file an application for 
rehearing within sixty days of that order (See Def. 


26 


Ex. 11). ORS 656.284 (1965) further states that 
the claimant shall be deemed to have waived all ob- 
jections, irregularities, or any other illegalities ex- 
cept those which are specifically set forth in such an 
application. A late filing of a petition for rehearing 
constitutes such a waiver to all objections, irregu- 
larities and illegalities, and the Oregon Supreme 
Court has strictly adhered to this rule. White v. 
State Industrial Accident Commission, 163 Or. 476, 
478-480, 96 P.2d 772, 98 P.2d 955 (1940). In the 
present case, Mr. Feist’s petition for rehearing was 
denied because of late filing (Def. Ex. 10). He 
waived any right to claim any alleged irregularity or 
procedural defect in the award of his compensation. 


Appropriate procedures are provided by statute 
to contest the validity of the State Industrial Acci- 
dent Commission’s determination. If Mr. Feist and 
his counsel, the appellant, failed to pursue these pro- 
cedures, it should not now be open to them to attack 
the administrative decision in this forum. ORS 656- 
.284 (1965). This is particularly true when these 
issues were not presented as a part of the appellant’s 
case at trial, nor considered or presented in motion 
for a new trial or amendment of judgment. United 
States v. Hoth, 207 F.2d 386 (9th Cir. 19538). 

Second, by knowingly filing his claim and by ac- 
cepting the benefits of the order of the Workmen’s 
Compensation Board, the appellant can be said to 
have waived his rights to contest the efficacy of the 
award. If Mr. Feist contended that the Commission 
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lacked authority to grant his award, he has an obli- 
gation to launch a proceeding to set aside such an 
order. He did not attempt to do so and therefore he 
is barred under Bandy v. Norris, Beggs & Simpson, 
supra. 


Third, even if it can be assumed that Mr. Feist’s 
right to raise this issue on appeal has not been 
waived, his argument should have no effect upon the 
disposition and decision of the District Court. Since 
the issue was interjected for the first time on ap- 
peal, appellant’s argument should be stricken sum- 
marily. The award made, pursuant to the untimely 
claim, was made under such circumstances that it 
complied with ORS 656.274 (1965). That statute 
provided that the Commission could, in its discretion, 
and upon a sufficient showing being made, permit the 
filing of cases within one year of the date of the ac- 
cident. The issue of whether or not reasonable cause 
has been shown for a late filing is always a ques- 
tion of fact. Kehoe v. State Industrial Accident Com- 
mission, 214 Or. 629, 634, 331 P.2d 91 (1958) ; Wool- 
dridge v. Arens, et al, 164 Or. 410, 98 P.2d 1, 102 
P.2d 717 (1940). 

There is evidence that the Commission was ad- 
vised of the fact that Mr. Feist had been under se- 
dation for a part of the time following his accident 
(Def. Ex. 38-7, 9-11, lla-1ld, especially “Report of 
Investigation”). The Commission was aware of any 
mitigating circumstances involved in the late filing 
when it heard Mr. Feist’s claim and issued its order 
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based thereon (Def. Ex. 3-7, 9-11, 1la-1ld). The 
Board had discretion to hear an untimely claim pur- 
suant to ORS 656.274 (1965), and if it determined 
to decide such a claim, it had the power to issue an or- 
der based upon that claim for compensation. In sup- 
port of this exercise of discretion, it is presumed that 
official duty has been regularly performed. ORS 41.- 
360 (15) (1967). This rebuttable presumption has 
been neither attacked nor overcome by appellant. 


Fourth, it may be argued by analogy that the 
Commission has waived any right to question the 
late filing of the claim, Kehoe v. State Industrial Ac- 
cident Commission, supra. The Commission permit- 
ted Mr. Feist to file an application for compensa- 
tion, gave the application a claim number, indicated 
thereon the number of the employer’s account with 
the Commission, directed the employee to undergo a 
physical examination by one of the Commission’s ex- 
amining physicians, and thereafter proceeded to hear 
the application for rehearing. Such an administra- 
tive action should bar any subsequent questioning of 
the claim. 


Fifth, appellant errs in his “legal conclusion” that 
the late filing resulted in an award of such a nature 
that a right against the employer was created in spite 
of the fact that the claimant received compensation. 
He contends that the late filing resulted in an award 
made pursuant to ORS 656.314 (1965). This con- 
clusion is incorrect. Analysis of Mr. Feist’s argument 
reveals that appellant is claiming that the late filing 
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created a situation whereby an independent cause of 
action against the employer arose. Actually, that 
statute pre-supposes that an independent cause of ac- 
tion against the employer exists, and provides for 
benefits under the Act in spite of this existing cause 
of action. The illogic involved in appellant’s conten- 
tion that a statute that presupposes an independent 
cause of action can create an independent cause of 
action is obvious. 


The untimely filing of Mr. Feist’s claim with the 
State Industrial Accident Commission can have no 
effect upon the decision of this Court. 


Finally, Gates rejects as improper and misleading 
appellant’s four-page ‘summation of argument” (Br. 
19-22). While it is certainly argumentative, it is in 
no sense a summary and fails to comply with the 
rules of this Court. 


CONCLUSION 


This Court has often stated that when the Dis- 
trict Court sits as a fact-finder, its decision will not 
be altered unless it is so clearly erroneous that this 
Court is left with a firm conviction that error has 
been committed. Appellant sought and recovered 
Workmen’s Compensation benefits. The benefits were 
made possible by contributions made by the appellee 
(employer) to the State Industrial Accident Fund. 
Appellant pursued his remedy to the point of seeking 
a rehearing of his claim against the Fund. Now ap- 
pellant (dissatisfied with his award) brings this ac- 
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tion against his employer; obviously his approach is 
in direct contravention to his theory while claiming 
against the Fund. 


The Workmen’s Compensation Law provides a 
sure and certain compensation plan, without regard 
to fault, for employees injured on-the-job. In ex- 
change for the certainty of the payment of compen- 
sation, workmen agree to forego their common-law 
claims against their employers. Appellant fits none 
of the few exceptions to the rule. 


The judgment of the District Court upon the seg- 
regated issue should be affirmed. 


Respectfully submitted, 


MAUTZ, SOUTHER, SPAULDING, 
KINSEY & WILLIAMSON 
KENNETH E. ROBERTS 
RIDGWAY K. FOLEY, JR. 
Attorneys for Appellee 
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APPENDIX A 


APPENDIX OF STATUTES 


ORS 41.360. Disputable presumptions. All 
presumptions other than conclusive presumptions 
are satisfactory, unless overcome. They are dis- 
putable presumptions, and may be controverted 
by other evidence, direct or indirect, but unless 
So overcome, the jury is bound to find accord- 
ing to the presumption. The following are of 
that kind: 

* * * * * 

(15) Official duty has been regularly per- 
formed. 

* * * * * 


OREGON REVISED STATUTES (1965): 


656.022 Employers engaged in hazardous oc- 
cupations as subject to workmen’s compensation 
law. (1) All persons engaged as employers in 
any of the hazardous occupations specified in 
ORS 656.082 to 656.086 shall be subject to ORS 
656.002 to 656.590; provided, that any such em- 
ployer may be relieved of certain of the obliga- 
tions imposed by those statutes and shall lose 
the benefits conferred by those statutes by fil- 
ing with the commission written notice of an 
election not to be subject thereto in any manner 
specified in those statutes. 


(2) Where an employer is engaged in a haz- 
ardous occupation, as defined in ORS 656.082 
to 656.086, and is also engaged in another sep- 
arate occupation or other separate occupations 
not so defined as hazardous, he shall not be sub- 
ject to ORS 656.002 to 656.590 as to the sep- 


32 


arate nonhazardous occupations, nor shall his 
workmen wholly engaged in such separate non- 
hazardous occupations be subject thereto except 
by an election as authorized by ORS 656.034. 


(8) Employers who are engaged in an oc- 
cupation partly hazardous and partly nonhaz- 
ardous come under ORS 656.002 to 656.590 as 
if the occupation were wholly hazardous. 


(4) It is the purpose of this section that an 
occupation and all work incidental thereto and 
all workmen engaged therein shall be wholly 
subject to or wholly outside the provisions of 
ORS 656.002 to 656.590. 


656.026 Employers engaged in hazardous oc- 
cupations automatically covered until they give 
notice of rejection; effective date of rejection 
and liability of employer. Any employer engaged 
in a hazardous occupation defined by ORS 656- 
.082 to 656.086, who does not give to the com- 
mission written notice of his rejection under 
ORS 656.024 is subject to ORS 656.002 to 656- 
.590 until and including the following June 30, 
and thereafter until and including June 30 of 
each succeeding year, unless, before June 1, 1959, 
or before June 1 of any succeeding year, his 
rejection is filed with the commission, where- 
upon, from and including the succeeding July 1, 
the status of the employer giving such notice 
shall be that resulting from the giving of the 
notice provided for in ORS 656.024. 


656.052 Employers engaged in hazardous oc- 
cupations to file statement with commission giv- 
ing address and description of occupation; effect 
of failure to do so. (1) No person subject to 
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ORS 656.002 to 656.590 shall engage as an em- 
ployer in any of the hazardous occupations enu- 
merated in ORS 656.084, unless and until the 
employer has filed with the commission a state- 
ment in writing, giving the name and address 
of the employer and describing the hazardous 
occupation in which the employer is engaged or 
proposes to engage. 


(2) If the name or address of an employer 
is changed, the employer shall, within 30 days 
of such change, file an amended statement set- 
ting forth the correct name and address of the 
employer. 


(8) If an employer who has given the notice 
required in this section as to any occupation, 
or who is a contributor to the Industrial Ac- 
cident Fund upon a nonhazardous occupation, en- 
gages in a hazardous occupation incidental to 
such occupation, the notice required in this sec- 
tion need not be given. If an employer engages 
in a hazardous occupation separate from such 
occupation, the notice required in this section 
shall be given. 


(4) No employer shall engage in a hazardous 
occupation if the statement required by this sec- 
tion has not been filed. 


(5) Any employer who engages in a haz- 
ardous occupation, as defined in ORS 656.082 to 
656.086, in violation of this section, is not en- 
titled to the benefits or protection of ORS 656.- 
002 to 656.590. 


656.054 Liability of employer for injuries 
arising prior to filing of the notice under ORS 
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656.052. (1) If a workman of an employer en- 
gaged in a hazardous occupation receives an acci- 
dental injury prior to the time the employer has 
filed with the commission a notice of engaging in 
a hazardous occupation, as required by ORS 656.- 
052, and such workman or other beneficiaries 
file a valid claim for compensation with the com- 
mission on account of said injury, the cost of 
such claim to the Industrial Accident Fund but 
not less than $100 nor in excess of $1,000 shall 
be a claim against the employer. The commission 
shall recover such claim from the employer for 
the benefit of the Industrial Accident Fund. 


(2) If a workman appeals from an order of 
the commission in any claim in which the alleged 
accident occurred before the employer filed with 
the commission the notice required by ORS 656.- 
052, the commission forthwith shall serve upon 
the employer a copy of the complaint and a de- 
mand that the employer intervene in the appeal 
as a party defendant. Such service shall be made 
in the manner provided by law for the service 
of summons. The employer may intervene in the 
appeal as a party defendant within 20 days after 
the service of the complaint or within such fur- 
ther time as may be allowed by order of the 
court. If the employer does not intervene in the 
appeal, the court shall have jurisdiction of such 
employer to the same extent as if he had inter- 
vened. 


ORS 656.152 (1965) What are compensable 
injuries; right to compensation as in lieu of 
claim against employer. (1) Every workman 
subject to ORS 656.002 to 656.590 while em- 
ployed by an employer subject to ORS 656.002 
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to 656.590 who, while so employed, sustains an 
accidental injury, or accidental injury to pros- 
thetic appliances arising out of and in the 
course of his employment and resulting in his 
disability, or the beneficiaries of such workman, 
if the injury results in death, are entitled to re- 
ceive from the Industrial Accident Fund the 
sums specified in ORS 656.002 to 656.590. The 
repair or replacement of prosthetic appliances 
so injured shall be provided subject to the ap- 
proval of the Commission. 


(2) The right to receive such sums is in lieu 
of all claims against his employer on account of 
such injury or death, except as otherwise spe- 
cifically provided in ORS 656.002 to 656.590. 


656.156 Injuries resulting from the deliber- 
ate intention of the injured workman or the em- 
ployer. (1) If injury or death results to a work- 
man from the deliberate intention of the work- 
man himself to produce such injury or death, 
neither the workman nor the widow, widower, 
child or dependent of the workman shall receive 
any payment whatsoever out of the Industrial 
Accident Fund. 


(2) If injury or death results to a workman 
from the deliberate intention of his employer to 
produce such injury or death, the workman, the 
widow, widower, child or dependent of the work- 
man may take under ORS 656.002 to 656.590, 
and also have cause for action against the em- 
ployer, as if such statutes had not been passed, 
for damages over the amount payable under 
those statutes. 


656.274 Time within which applications must 
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be filed. (1) No application shall be valid or 
claim thereunder enforceable in nonfatal cases 
unless such claim is filed within three months 
after the date upon which the accident occurred, 
but the commission may, in its discretion, upon 
a sufficient showing being made, permit the fil- 
ing of a claim in a nonfatal case within one 
year of the time the accident occurred. 


(2) If a workman, as a result of an acci- 
dental injury, has been rendered mentally in- 
capable of filing a claim, a claim may be filed 
by the workman within 60 days after the re- 
moval of such mental incapacity or during such 
incapacity on behalf of the workman, by his 
parents, spouse, guardian, employer or physi- 
cian. Any such claim must be filed within one 
year from date of the accidental injury. 


(8) In any fatal case a claim may be filed 
within one year after the date upon which the 
accident resulting in death occurred. 


(4) If a workman who has filed a claim for 
compensation within the time permitted by this 
section dies as the result of the accidental injury 
but before the commission has entered an order 
terminating compensation for temporary total 
disability, his widow or other beneficiaries may 
file a claim within 60 days after the death of 
the workman. 

(5) If a workman, during his lifetime, has 
filed a claim for which he has been paid compen- 
sation, which claim has been closed for payment 
of compensation for temporary total disability, 
dies after the expiration of one year from the 
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date of the accidental injury and as a result of 
the accidental injury the commission may, in its 
discretion, permit the filing of a fatal claim 
within 60 days after such death. 


(6) This section does not limit the filing 
of a claim in fatal cases to less than one year 
after the date upon which the fatal accident oc- 
curred. 


656.275 Time within which commission must 
accept or reject application. The commission 
shall accept or reject an application for compen- 
sation or benefits within 90 days from the time 
such application is filed pursuant to ORS 656.- 
274. 


656.284 Application for rehearing as prereq- 
uisite to appeal to courts; procedure on rehear- 
ing. (1) Any claimant aggrieved by any order, 
decision or award under ORS 656.282, includ- 
ing, but not limited to, a denial of further med- 
ical or hospital care, must, before he appeals to 
the courts, file with the commission an applica- 
tion for rehearing within 60 days from the day 
on which the copy of such order, decision or 
award was mailed to the claimant. 


(2) The application shall set forth in full 
detail the grounds upon which the claimant con- 
siders such order, decision or award is unjust 
or unlawful, and shall include every issue to be 
considered by the commission. The application 
must contain a general statement of the facts 
upon which the claimant relies in support there- 
of. 


(3) The claimant shall be deemed to have 
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waived all objections, irregularities and illegal- 
ities concerning the matter upon which the re- 
hearing is sought other than those specifically 
set forth in such application for rehearing. The 
application may be amended after filing but not 
later than the date of rehearing. 


(4) If the commission, in its opinion, has 
previously fully considered all matters raised by 
the application it may deny the application and 
confirm its previous decision or award or, if the 
evidence on file with the commission sustains the 
applicant’s contention, it may allow the relief 
asked in the application. Otherwise it shall order 
a rehearing to decide the issues raised. 


(5) If a rehearing is granted, the commis- 
sion shall consider all facts, including those aris- 
ing since making the order, decision or award in- 
volved and enter such order as the facts and law 
warrant. In every such case where a rehearing 
is held and a transcript of the testimony is 
taken, the claimant shall be entitled to a copy 
of the same upon payment to the commission for 
the cost of the transcript. 


(6) An application for rehearing is deemed 
denied by the commission unless it has been act- 
ed upon by final order within 60 days from the 
date of filing; provided, that the commission 
may, in its discretion, extend the time within 
which it may act upon the application, not ex- 
ceeding 30 days without claimant’s approval or 
60 days with claimant’s approval. 


656.312 Election to recover damages when 
right of action exists against third person or de- 
linguent employer. If a workman of an employer 


39 


engaged in a hazardous occupation in violation 
of ORS 656.052, or of an employer in default, as 
provided in ORS 656.560, receives an accidental 
injury in the course of his employment, or if a 
workman receives an accidental injury due to 
the negligence or wrong of a third person, en- 
titling him under ORS 656.154 to seek a remedy 
against such third person, such workman or, if 
death results from the injury, the other benefic- 
iaries shall elect whether to recover damages 
from such employer or third person. If a work- 
man leaves beneficiaries who are minors, the 
right of election shall be exercised by their sur- 
viving parent, if any; otherwise, such election 
shall be exercised by the guardian. 


656.814 Payment of compensation notwith- 
standing existence of cause of action; lien of 
commission on cause of action for compensation 
paid. (1) The workman or his beneficiaries, as 
the case may he, shall be paid the benefits pro- 
vided by ORS 656.002 to 656.590 in the same 
manner and to the same extent as if no right 
of action existed against the employer or third 
party, until the amount of benefits that the 
workman or beneficiaries are entitled to under 
ORS 656.002 to 656.590 can be determined and 
until damages are recovered from such employer 
or third party. 


(2) The commission has a lien against the 
cause of action in the amount of compensation 
paid to the workman or his beneficiaries, includ- 
ing the cost of first aid and other medical, surgi- 
eal and hospital service, which lien shall be pre- 
ferred to all claims except the cost of recovering 
such damages. 
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656.316 Authority of commission to compel 
election and prompt action against third person. 
(1) The commission may require the workman 
or other beneficiaries or the legal representative 
of a deceased workman to exercise the right of 
election provided in ORS 656.312 by serving a 
written demand by registered mail or by per- 
sonal service upon such workman, beneficiaries 
or legal representative. 


(2) Unless such election is made within 20 
days from the receipt or service of such demand 
and unless, after making such election, an ac- 
tion against such third person is instituted with- 
in such time as is granted by the commission, 
the workman, beneficiaries or legal representa- 
tive is deemed to have assigned his cause of ac- 
tion to the commission. 
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APPENDIX B 


Was Ct. of App. 9th Cir, Rule 18(f), 28 
U.S.C. provides: 

“Where exhibits are a part of the record, 
counsel for appellant in an appendix to his open- 
ing brief shall set forth in table form in adjoin- 
ing columns page references to the record where 
the exhibits were identified, offered and received 
or rejected as evidence.” 


Since appellant refused to obey the dictates of Rule 
18 (f) the duty devolves to appellee. Unfortunately, 
this Court’s order on appellee’s alternative motion 
forwarded only the record for use in preparation of 
the brief; the exhibits were not returned so that the 
numbering could be checked for accuracy. Hence, 
there is a deviation between the numbering system 
which appellant uses and that which appellee be- 
lieves properly reflects the record. 


The following table reflects the exhibits of both 
parties, all of which were received. A brief notation 
accompanies each exhibit as a description. 

DEFENDANT'S EXHIBITS 
Exhibit Identified Offered Received 


Def. 1 Letter from SIAC to Gates IR34 IIR14 IIR14 
April 21, 1965 


Def. 2 September 14, 1965, IR34 JIR14 IIR14 
Physicians Statement 

Def. 3 Seven sheets of SIAC IR34 IIR14 IIR14 
correspondence 


Def. 4 Letter from SIAC to Gates I R34 JIR14 IIR14 
June 9, 1965 
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DEFENDANT’S EXHIBITS 


Exhibit Identified Offered Received 

Def. 5 Letter from Gates to SIACIR34 IIR14 IIR14 
May 20, 1965 

Def. 6 Two sheets of SIAC IR34 IIR14 IIR14 
correspondence regarding 
contribution 

Def. 7 Four sheets of SIAC IR34 R14 IIR14 
correspondence 

Def. 8 Attending physican’s IR34 JIR14 II1R14 
statement 

Def. 9 SIAC Accident Report IR34 IIR14 IIR14 
Form 

Def.10 Denial] Petition for IR34 IIR14 TIR14 
Rehearing IIR1i7 

Def.11 SIAC Order, Temporary IR34 IIR14 JIR14 
Total Disability JIR17 

Def. lla Change in Customer IR35 IIR14 IIR14 
Records 

Def. 11b Two sheets re coverage IR35 IIR14 JIR14 
determination 

Def. 11¢e SIAC file IR385 IIR18, Il R 22 

II R 22 
Def. 11d SIAC file IR385 IIR18, ILR 22 
II R 22 

Def.12 Return of information IR35 I]R14 I{R14 
filed by corporation 

Def. 18 Columbine Application for IR35 IIR14 JIR14 
Certificate to Withdraw 

Def.14 Columbine Certificate of IR35 IIR14 IIR14 
withdrawal 

PLAINTIFF'S EXHIBITS 
Exhibit Identified Offered Received 
Pl. 11 Payroll vouchers, Gates IR32 TWRis TRS 
to Feist 
P].12 Letter from Gates to Feist ITR32 IJIR15 JIR15 
dated April 30, 1965 
Pl.138 Certificate of authority IR382 JIR15 JIR15 


of Gates, Oregon, August 28, 
1963 


Pl. 


— 


Pl. 


Pl, 


PL. 


1PAL 


Pl. 


Pl. 


ie 
Pl. 
Pl. 


Pl: 


Pl. 
Pl. 
Pi. 


PI. 


14 


l4a 


15 


16 


17 


24 


25 
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PLAINTIFF'S EXHIBITS 


Exhibit Identified Offered 


Articles of Incorporation IR 32 
of Bud’s Tire Exchange 
June 10, 1960 


Certificate of Voluntary IR 32 
Dissolution of Bud’s Tire 
Exchange, February 21, 1962 


Bud’s Tire Exchange Annual I R 33 
Corporation Returns, 
February 21, 1962 


Application for Certificate IR 33 
of Authority, February 21, 
1962 


Columbine Certificate of IR 33 
Corporate Standing, Colorado 
January 11, 1962 


Oregon Certificate of TR 33 
Authority, Columbine, 
February 21, 1962 


Oregon Certificate of IR 33 
Withdrawal, Columbine, 
April 26, 1965 


Columbine’s Annual Report I R 33 
Colorado Certificate, Not IR33 


in Good Standing, March 22, 
1966 


Colorado Certificate of Good I R 33 
Standing, April 18, 1966 


SIAC Employer’s Payroll IR33 
and Contribution Report 
March 17, 1965 


SIAC Notice of Rejection IR 33 
Gates, May 27, 1965 


National Tire Dealer’s IR 33 
Letter of April 12, 1966 


Letter from Medford City IR 33 
Auditor, March 21, 1966 


Poor’s Corporate Register, IR 33 
Gates, 1965 


ITR 15 


IIR 15 


R15 


ITR 15 


TTR 15 


IIR 15 


R15 


WR15 


IIR 15 


WR 15 


TR 15 


TTR 15 


IR 15 


IIR 15 


IIR 15 


Received 
JI R 15 


IIR 15 


TTR 15 


R15 


IIR 15 


R15 


R15 


IIR 15 


TTR 15 


IIR 15 


R15 


WR 15 


IR 15 


WR15 


IIR 15 
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PLAINTIFF’S EXHIBITS 


Exhibit Identified Offered 
Title Company Letter Wie ey Ie 115 
April 5, 1966 
Rejection letter IR383 IIR15 
Physician’s statement IR338 IIR15 
June 28, 1965 
Gates’ letter to Feist sec aes OL Jes 5) 
September 23, 1965 
Doing Business Certificate IR383 JIR15 
PUC Coverage IR383 ITIR15 
Articles of Incorporation IR388 JIR15 
Columbine 
Columbine Annual Reports IR39 IIR15 
1965, 1966 
Colorado Certificate in IR39 IIR15 
Good Standing, September 1, 

1966 

Bud’s Tire Exchange— IR389 IIR15 
Certificate of Non-Incor- 

poration, Colorado 

Gates’ Annual Reports IR39 JIR15 
1965-1966 

Gates’ Rubber, Inc., Coloe IR39 IIR15 
rado Annual Reports, 

1965, 1966 

Gates’ Rubber Company IR389 JIR15 
Sales Division, Wyoming, 

Certificate and Withdrawal 

Certificate of Withdrawal JIR39 JIR15 
re 38, August 20, 1963 

Warranty Deed, November IR39 JIR15 
29, 1961 

Warranty Deed, November IR40 JIR15 
29, 1961 

Deed from Gates’ Sales IR40 IIR15 
Division to Gates 

Pleading File in Bud’s IR44 IIR15 


Tire Exchange v. Oakes 


Received 
Il Ris 


WR15 
TTR 15 


ITR 15 


R15 
TTR 15 
WR 15 


R15 


IIR 15 


TTR 15 


TR 15 


IIR 15 


TTR 15 


IIR 15 


TIR 15 


IIR 15 


IR 15 


TTR 15 


Pl. 44 


Pl. 45 
Pl. 46 
Pl. 47 
Pl. 48 
Pl. 49 
Pl. 50 
Pl. 51 
Pl. 52 
Pl. 52 
PI. 54 


45 


PLAINTIFF’S EXHIBITS 
Identified Offered 


Exhibit 

Letter from Wyoming 
Secretary of State re Gates 
Advertisement 
Advertisement 
Advertisement 
Advertisement 
Advertisement 
Advertisement 
Advertisement 
Advertisement 
Advertisement 


Employer’s Accident 
Report, August 11, 1965 


IR 44 


IR 40 
IR 40 
IR 40 
TR 40 
IR40 
IR4l1 
TIR41 
TR41 
IR4l1 
IR 41 


WR15 


IIR 15 
TTR 15 
R15 
WR15 
TTR 15 
IIR 15 
WR15 
ITR15 
Wht 
ITR15 


Received 


TTR 15 


R15 
ITR15 
TTR 15 
JIR15 
R15 
TIR15 
IIR 15 
TR15 
IIR 15 
JIR15 


